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The Promise of Liberty to All – The Long March to Marriage Equality
A. From Baker to Windsor, via Anthony Kennedy
In June 2015, the United States of America became the eighteenth country where same-sex
marriage could be performed.1 In the judgment of Obergefell v Hodges,2 a bare 5-4 majority of
the United States Supreme Court held that there was a constitutional right to same-sex marriage,
and that individual States must recognise lawful same-sex marriages performed in other States.3
The decision is the culmination of a more than forty year judicial story, clearly illustrates the
power of one judge to influence and shape the interpretation of the Constitution, and the
direction the law takes.
Justice Anthony Kennedy, a conservative jurist from California appointed by President
Ronald Reagan in 1988, is our protagonist here. There is, amongst watchers of the Supreme
Court in the USA, interest in determining which of the nine justices is the ‘swing vote’.4 This
justice often gets paid the most attention, as they often cast the deciding vote in the contentious
5-4 decisions.5 Kennedy has become the swing vote in recent years,6 and he was the swing vote
here as he authored the majority opinion in Obergefell. Obergefell stands as the culmination of
twenty years of decisions by Anthony Kennedy relating to establishing rights for gay, lesbian
and bisexual individuals. He was joined by the ‘liberal wing’ of the court, four justices all
appointed by Democratic Presidents – Justices Ruth Bader Ginsburg, Stephen Breyer, Sonia
Sotomayor and Elena Kagan. The four other conservative justices, all appointed by Republican
Presidents – Chief Justice John Roberts, and Justices Antonin Scalia, Clarence Thomas and
Samuel Alito –issued separate dissents.
Until this decision, marriage equality had developed on a State by State level, in line
with the principles of federalism which underpin the United States Constitution. The American
system of government is based on a National Government of limited enumerated powers, with
the remaining political power retained by the States and the People. 7 The right to define
marriage has always been seen as an unenumerated power, meaning that individual States
retained the power to define marriage in the way that they saw fit, rather than the Federal
Government.
Over the past twenty years, this is exactly what States have done. Starting with
Massachusetts in 2003, more and more American States have legalised same-sex marriage
through popular vote or judicial ruling.8 The story in the United States goes back much further.
In 1993, the Hawaii Supreme Court ruled that the State Constitution, which denied marriage
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licences to same-sex couples, could be in violation of the Federal Constitution’s guarantees of
equal protection under the law. 9 This guarantee is found in Section 1 of the Fourteenth
Amendment to the Constitution, which also contains the guarantees of due process:
No State shall make or enforce any law which shall abridge the privileges or immunities
of citizens of the United States; nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within its jurisdiction the
equal protection of the laws (emphasis added).10
In response to the Hawaiian decision, the United States Congress enacted the Defense of
Marriage Act (DOMA), which defined marriage as between one man and one woman for the
purposes of the federal government.11 This meant, for all intents and purposes, that same-sex
marriages would be recognised at State level, but not recognised at the national level. What
followed over the next decade were State based initiatives to define marriage in the same way
as DOMA. No fewer than fifteen States had defined marriage as being between one man and
one woman by 2005, trying to pre-empt the growing global acceptance of same-sex
relationships and partnerships.
Yet the judicial history of same-sex marriage can be traced back to 1970, when two
student activists, Richard Baker and James Michael McConnell, applied for a marriage licence
in Minnesota. The request was denied and the couple sued in State court, claiming that to deny
the marriage licence would violate their Constitutional rights. The Minnesota Supreme Court
heard the arguments in Baker v Nelson in September 1971.12 As the couple’s attorney addressed
the court, one of the judges rotated his chair to face the wall, turning his back on the arguments
made for equal treatment under the law. None of the seven judges asked a single question of
any lawyer.13 Two months later in their judgment, the Minnesota Supreme Court made clear
that the right to marry was a fundamental right, but made the point that:
The institution of marriage as a vision of man and woman, uniquely involving the
procreation and rearing of children within a family, is as old as the Book of Genesis. 14
Baker and McConnell appealed to the Supreme Court, who issued a one-line dismissal of the
case, declaring that the issue “did not raise a substantive federal question”.15 This may not have
been a surprise. Homosexuality was considered as a mental disorder by the American
Psychiatric Association until 1973.16 Yet even here voices could be heard expressing the view
that the Constitution could protect same-sex marriage. An article in 1973 (unsigned due to the
controversial nature of the topic at the time), published in the Yale Law Journal, contended that
the Constitution’s article could be interpreted to provide a fundamental right to marriage,
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regardless of the sex of the individuals involved.17 Despite this, over the next two decades, the
Supreme Court was not a friend to the gay-rights movement, culminating in the 1986 decision
of Bowers v Hardwick, which upheld a Georgia law criminalising homosexual oral and anal
sex in private.18 At this point in the narrative, the Supreme Court can be seen as deferential to
the States and their powers to define and regulate same-sex relationships.
The sea change in the Court’s approach was the nomination and confirmation of
Anthony Kennedy. It has been Kennedy’s judgments which helped move the Supreme Court
from Bowers to a constitutional right to same-sex marriage. In the 1996 case of Romer v Evans ,
Justice Kennedy wrote the 6-3 majority opinion striking down an amendment of the Colorado
Constitution which did not allow for protected status to be given to homosexuals and bisexuals
– a provision which in effect legalised discrimination against them.19 Kennedy found that such
measures violated the Equal Protection Clause of the U.S. Constitution. Then, in the 2003
decision of Lawrence v Texas, again a 6-3 majority authored by Kennedy, the Court overruled
Bowers, holding that criminalising same-sex sexual activity was unconstitutional under the Due
Process Clause of the Fourteenth Amendment. 20 Kennedy found that the Fourteenth
Amendment protects “personal decisions relating to marriage, procreation, contraception,
family relationships, [and] child rearing”, and that this list of activities must also include samesex sexual activity.21
Justice Kennedy built on these opinions in 2013. Joining the same four justices which
made up the majority in Obergefell two years later, Kennedy authored a 5-4 majority opinion
in United States v Windsor ,22 which declared that DOMA, passed in 1996, was unconstitutional.
Windsor involved a challenge to the section of DOMA which determined that marriage was
defined as between one man and one woman. In Justice Kennedy’s words, “DOMA’s principal
effect [was] to identify a subset of State-sanctioned marriages and to make them unequal”.23
As a result of this aim, Kennedy saw no other option than to hold that DOMA was invalid, as:
The Constitution’s guarantee of equality “must at the very least mean that a bare
congressional desire to harm a politically unpopular group cannot” justify disparate
treatment of that group.24
As a result, after Windsor , same-sex marriages recognised by individual States would also be
recognised by the federal government. This meant that all married couples could take
advantage of the large amount of benefits available to them, especially in relation to the tax
code, adoption, and succession.
Justice Antonin Scalia (a long-time critique of Kennedy’s judgements in Romer and
Lawrence), in his dissent in Windsor , made it clear that Justice Kennedy’s judgment would
inevitably lead to a constitutional right to same-sex marriage. He stated:
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[T]he view that this Court will take of State prohibition of same-sex marriage is indicated
beyond mistaking by today’s opinion … [T]he real rationale of today’s opinion … is that
DOMA is motivated by bare desire to harm couples in same-sex marriages. How easy it
is, indeed how inevitable, to reach the same conclusion with regard to state laws denying
same-sex couples marital status.25
In this regard, Justice Scalia was correct. Windsor was subsequently relied upon by lower
courts to overturn State level bans on same-sex marriage, being cited as justification for
overturning bans in Ohio,26 Oklahoma,27 Utah,28 Kentucky,29 Virginia,30 Pennsylvania,31 and
Wisconsin, 32 amongst others. Justice Kennedy’s judgments and views had helped shape
American jurisprudence and views towards same-sex couples, relationships and marriages.
When the Supreme Court made clear in 2014 that it would not ‘duck’ the same-sex marriage
question, and decide once and for all on the matter, it appeared that the Court would uphold a
Constitutional right to same-sex marriage, 44 years after a judge in the Minnesota Supreme
Court literally turned his back on the idea .33
B. The majority decision in Obergefell
And so it was. Justice Kennedy’s opinion declared that the Fourteenth Amendment, and its
guarantees of Due Process and Equal Protection, provided for a right to same-sex marriage
throughout the country. Obergefell was the natural culmination of Kennedy’s long held view
that the Equal Protection Clause necessitated equal treatment of people, regardless of their
sexuality. Justice Kennedy made clear that whilst there may be an initial inclination to “proceed
with caution” and wait for further debate in general society, adopting such a cautious approach
would “harm gay and lesbian people in the interim”.34 For Kennedy, “dignitary wounds cannot
always be healed with the stroke of a pen”.35
Justice Kennedy’s judgments are verbose and full of very poetic language and
descriptions of rights and duties. For oratory, Anthony Kennedy’s style cannot be matched. A
cursory glance at his writing in Romer , Lawrence, Windsor and Obergefell can show this.
However, there is an inherent danger with taking such an approach in judicial opinions. Whilst
sweeping rhetoric may be appropriate in politics, it is less suitable for a system based on
binding precedent, and especially in a system which requires lower courts to determine and
apply the binding holding of each decision.36 The majority decision in Obergefell is heavy on
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rhetoric, and few would be unmoved by its almost poetical syntax. For instance, Kennedy
closes the majority opinion with this powerful paragraph:
No union is more profound than marriage, for it embodies the highest ideals of love,
fidelity, devotion, sacrifice, and family. In forming a marital union, two people become
something greater than once they were. As some of the petitioners in these cases
demonstrate, marriage embodies a love that may endure even past death. It would
misunderstand these men and women to say they disrespect the idea of marriage. Their
plea is that they do respect it, respect it so deeply that they seek to find its fulfillment for
themselves. Their hope is not to be condemned to live in loneliness, excluded from one
of civilization’s oldest institutions. They ask for equal dignity in the eyes of the law. The
Constitution grants them that right.37
Despite this rhetorical strength, Kennedy’s reasoning and depth of analysis is not as strong as
it could be. For instance, what is striking about Kennedy’s decision is what it does not say. In
civil liberties cases, the Supreme Court decides first what constitutional right is at issue, and
then decides how to evaluate that law. Just like British courts when undertaking judicial review
recognised the idea of a ‘sliding scale’ of rationality review depending on the nature and gravity
of the case, 38 so to do American courts when deciding civil liberties cases. For the most
important rights, American courts impose a ‘strict scrutiny’ standard, meaning there must be a
compelling governmental interest for a law to limit a right, to an ‘intermediate scrutiny’
standard, down to a ‘rational basis review’, which only requires laws to have a ‘rational’ reason
for their actions. None of this is present in the judgment, which is disappointing, as it leaves
lower courts rudderless when deciding questions of whether same-sex couples have been
discriminated against.39 Nevertheless, Justice Kennedy was commended by commentators as
reaching a correct decision, even if the reasoning should have been different.40
It was clear from the outset that Justice Kennedy viewed marriage as not just an
important institution, but also a crucial way in which people express their personalities and
give meaning to their lives. This is in line with his fundamental belief in individual liberty,
which underpins his judicial thought. 41 To him, “the annals of human history reveal the
transcendent importance of marriage”, which rises “from the most basic human needs”, and is
“essential to our most profound hopes and aspirations”.42 The petitioners here, in Kennedy’s
eyes, were not trying to devalue marriage, but sought to get married precisely because it was
so important. 43 Justice Kennedy did accept that the untold references to marriage over
37
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millennia have referred to a union between two persons of the opposite sex,44 but cautioned
that the history of marriage is one of an evolving institution.45 Originally an arrangement by
parents, marriage evolved under the doctrine of coverture to be a make-dominated entity. It
evolved from there into an equal partnership based on love between two people of the opposite
sex, and there is no reason to think it cannot evolve again. For Justice Kennedy, the changing
nature of marriage is:
[C]haracteristic of a Nation where new dimensions of freedom become apparent to new
generations, often through perspectives that begin in pleas or protests and then are
considered in the political sphere and the judicial process.46
After tracing the history of the changing rights of gays and lesbians throughout American
history, Justice Kennedy moved on to justify his view that the Constitution provided a right to
same-sex marriage. He concluded that the right to marry is a fundamental right inherent in the
liberty of the person, and under the Due Process and Equal Protection Clauses of the Fourteenth
Amendment couples of the same-sex may not be deprived of that right and that liberty. 47 This
liberty could be asserted now, in Kennedy’s words, because:
The nature of injustice is that we may not always see it in our own times. The generations
that wrote … the Bill of Rights … did not presume to know the extent of freedom in all
of its dimensions … When new insights reveals discord between the Constitution’s
central protections and a received legal stricture, a claim to liberty must be addressed.48
Justice Kennedy’s first contention was the Amendment’s guarantee that no State shall deprive
“life, liberty, or property” without due process meant that the Constitution’s guarantee of
liberty encompasses a right to same-sex marriage. The liberties of the due process clause
include most ‘enumerated’ rights under the Constitution,49 but also personal choices central to
individual dignity and autonomy, including intimate choices which define personal identity,50
which are not be named specifically under the Constitution, but are still protected by it.51 One
such unenumerated yet protected right has been the right to marry.52
Dismissing Baker v Nelson as an “uninstructive precedent”, Justice Kennedy explained
the decision on the basis that the Court made an assumption which was defined and shaped by
the world of which it was a part – a world which has since changed.53 Justice Kennedy found
it more instructive to look at cases concerning marriage generally and the essential attributes
of the right to marriage, and then asked whether the rationales of those arguments apply to
same-sex couples. Justice Kennedy made four main arguments in support of the view that the
right to marry applies with equal force to same-sex couples.54 Kennedy made clear that:
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If rights were defined by who exercised them in the past, then received practices could
serve as their own continued justification and new groups could not invoke rights once
denied.55
First, the right to personal choice regarding marriage is inherent in the concept of individual
autonomy.56 To choose to marry is an intimate one, which shapes an individual’s life – for
Kennedy, there is dignity in that bond which holds for all persons, whatever their sexual
orientation. 57 Second, marriage is a two-person union unlike any other, offering hope of
companionship. Kennedy drew on his judgment in Lawrence, noting that in that case the Court
held that same-sex couples had the same right as opposite-sex couples to enjoy intimate
association. Whilst Lawrence confirmed “a dimension of freedom” for individuals to engage
in intimate association, it did not follow that freedom stopped there:
Outlaw to outcast may be a step forward, but it does not achieve the full promise of
liberty.58
Third, by protecting the right to marry for all, children and families are safeguarded, affording
stability important to children’s best interests.59 Finally, Kennedy saw marriage as a building
block of the national community. Marriage is the basis of an expanding list of rights, benefits
and responsibilities, and it is now no longer just to exclude same-sex couples from those
benefits.60
After making these contentions, Kennedy explained that the right of same-sex couples
to marry that is part of the liberty promised by the Fourteenth Amendment is derived from the
Amendment’s guarantee of equal protection of the laws. He explained that rights implicit in
liberty and rights secured by equal protection may rest on different precepts, but each leads to
a ‘stronger understanding’ of the other.61 For Kennedy, the Equal Protection Clause is able to
identify and correct inequalities in the institution of marriage, allowing the Constitution’s
guarantee of liberty to be vindicated.62 To deny a right to same-sex marriage would deny equal
protection of the laws to same-sex couples, which in Kennedy’s eyes would “disparage their
choices and diminish their personhood”.63 Again, Justice Kennedy turned to his judgment in
Lawrence, which held that the State “cannot demean their existence or control their destiny by
making their private sexual conduct a crime”.64 This dynamic, Justice Kennedy claimed, also
applies to same-sex marriage:
[T]he Court has recognised that new insights and societal understandings can reveal
unjustified inequality within our most fundamental institutions that once passed
unnoticed and unchallenged.65

55

576 U.S. (2015), slip op. at 18 (Kennedy J).
576 U.S. (2015), slip op. at 12 (Kennedy J).
57
576 U.S. (2015), slip op. at 13 (Kennedy J).
58
576 U.S. (2015), slip op. at 13 (Kennedy J).
59
576 U.S. (2015), slip op. at 14-15 (Kennedy J).
60
576 U.S. (2015), slip op. at 16-17 (Kennedy J).
61
576 U.S. (2015), slip op. at 19 (Kennedy J); Zablocki v Redhail, 434 U.S. 374 (1978).
62
576 U.S. (2015), slip op. at 21 (Kennedy J).
63
576 U.S. (2015), slip op. at 19 (Kennedy J).
64
539 U.S. 558 (2003), at 578 (Kennedy J).
65
576 U.S. (2015), slip op. at 20 (Kennedy J).
56

7

As a result, laws preventing same-same couples from marrying were declared invalid.66 More
than this, Baker v Nelson had to be overruled. Forty three years later, the press tracked down
Jack Baker and Michael McConnell. Still together, they spoke about how they were sure when
they got married that same-sex marriage would become legal throughout the United States.
They just did not think it would take so long. In Jack Baker’s words, “I was off by a few
decades”.67
C. The dissents – exploring the ‘proper role of the Court’
Obergefell was unusual for Supreme Court standards as it involved four dissenting judgments.
Within these dissenting judgments, critiques of Kennedy’s majority decision were raised. The
Chief Justice’s dissent focused upon the proper role of the judiciary in deciding what he saw
as issues best left to the political process. Justice Scalia questioned the logical coherence of
Justice Kennedy’s contentions. Justice Thomas challenged the majority’s definition of ‘liberty’,
and Justice Alito’s dissent accused the majority of overriding received moral norms and of
leading to a situation where persons who oppose same-sex marriage would feel persecuted.

Some points raised in the dissent have more weight than others. Justice Alito’s
contentions that this decision will be “used to vilify Americans who are unwilling to assent to
the new orthodoxy” seems hyperbolic.68 Similarly to Obergefell, the decision of the Supreme
Court in Loving v Virginia ,69 which held that bans on interracial marriage were unconstitutional,
reflected changing public opinion, rather than pre-empted it. Attitudes towards same-sex
marriage in the United States have made a remarkable shift over the past thirty years. According
to national opinion polling, seventy-five per cent of the population opposed same-sex marriage
in the mid-1980s; today, almost sixty per cent of Americans now support same-sex marriage.70
Justice Thomas challenged the conclusion that guarantees of liberty can lead to the
extension of rights under the Constitution. He argued that the Constitution conceives of liberty
in a negative sense, referring to freedom from governmental action.71 This idea of liberty has a
lot in common with that espoused by John Locke, 72 or Isaiah Berlin’s notion of ‘negative
liberty’.73 Justice Thomas argued that the liberty protections in the Constitution mean nothing
more than freedom from physical restraint, and as such laws preventing same-sex marriage do
not infringe on this right.74 It can be contended here that Justice Kennedy conceives of liberty
in precisely this same negative sense, but has a more expansive notion of what forms of liberty
the Constitution protects, and therefore concluded that prohibiting same-sex marriage infringes
upon this liberty.
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Weightier criticisms were made by Justice Scalia and Chief Justice Roberts. Both
questioned whether this was a decision the Supreme Court should make. Justice Scalia’s
language was far more headline grabbing, accused the majority of a “judicial Putsch”75 which
was “pretentious” and “egoistic”.76 What Justice Scalia diagnosed was a decision based on
policy – the majority identified a difference in treatment they really disliked, and they acted as
legislators in overturning it.77 Likewise, the Chief Justice declared that “this Court is not a
legislature”. 78 He rightfully stated that the Court’s legitimacy rests on its judgments being
granted respect. In ‘dismissing’ the public debate on same-sex marriage, the Chief Justice
accused the majority of being neither humble nor restrained, and of threatening the legitimacy
of the institution.79 He saw that the policy arguments for same-sex marriage as compelling, but
crucially, the legal arguments were not.
The Court could not hold laws unconstitutional simply because they find them “unwise,
improvident, or out of harmony with a particular school of thought”.80 As a result, the case was
not made from removing the definition of marriage from the hands of the State voters, into the
hands of the Court.81 Instead, the majority engaged in “unprincipled policymaking”,82 with the
decision resting on “nothing more than [their] own conviction that same-sex couples should be
allowed to marry”.83 To emphasise his point further, the Chief Justice used Justice Kennedy’s
own words supporting judicial restraint against him, from a 1986 lecture Kennedy gave at
Stanford University:
One can conclude that certain essential, or fundamental, rights should exit in any just
society. It does not follow that each of those essential rights is one that we as judges can
enforce under the written Constitution. The Due Process Clause is not a guarantee of
every right that should inhere in an ideal system.84
The Chief Justice found no authority cited by the majority which could support the contention
that there must be a right to same-sex marriage.85 Kennedy failed to provide “even a single
sentence” explaining how the equal protection guarantees in the Constitution would support
the conclusions drawn.86 In fact, he made a criticism of the paucity of the content of Kennedy’s
reasoning, making the point that the majority’s reasoning would also apply to upholding a
fundamental right to plural marriage.87 Whilst this conclusion of course does not follow from
Kennedy’s reasoning, Chief Justice Roberts was correct to point out the fact that the opinion
issued was not as detailed in its reasoning as it should have been. Justice Kennedy made no
75
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mention of how his opinion was limited to monogamous, rather than polygamous, marriage. 88
Nor did the majority opinion explain how the right to same-sex marriage would impact, or be
reconciled with, religious freedoms.89 How this plays out is to be determined by lower courts
over the coming years.
D. Conclusion – acceptance or resistance?
Justice Scalia’s and the Chief Justice’s concerns regarding the proper role of the court should
not be dismissed lightly. They are animated by the public debate over abortion, which was
curtailed by the Court in its 1973 decision of Roe v Wade.90 This led to political conflict, which
has lasted until the present day, about judicial overreach and an illegitimate decision. As the
Chief Justice explained, people denied a voice are less likely to accept the ruling of a court on
an issue that does not seem to be the sort of thing a court should decide. 91 In turning to the
Court, rather than the People, supporters of same-sex marriage have “lost forever” the “the
opportunity to win the true acceptance that comes from persuading their fellow citizens of the
justice of their cause”.92 In the words of Justice Ginsburg, writing about the law on abortion
extra-judicially before she was appointed to the Supreme Court:
The political process was moving … not swiftly enough for advocates of quick, complete
change, but majoritarian institutions were listening and acting. Heavy-handed judicial
intervention was difficult to justify and appears to have provoked, nor resolved,
conflict.93
Only time will tell whether these concerns are prescient.
What can be said with certainty is that the road to marriage equality has been a long
one. When this story is told, Anthony Kennedy will take a central role. One justice of the
Supreme Court, over twenty years, crafted decisions and persuaded colleagues not only to
decriminalise homosexual activity nationwide, but to prohibit discrimination at both State and
Federal level, and finally to guarantee the right to marry to all. This story stands as testimony
to the impact and change a single individual can make in a legal system.
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