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Abstract
Sexual minorities’ rights are increasingly included in the EU internal as well
as external agenda. For example, while the Commission is called to monitor
issues relating to sexual orientation and gender identity in accession countries,
the EU Parliament has raised similar concerns in its dialogue with the African
partners. Although this attempt is welcomed for stressing the need to protect a
vulnerable group in countries where they have no guarantees, a “selective”
non-discrimination approach seems to emerge in EU actions having an
external dimension. This approach contradicts the EU normative framework
and its internal developments dominated by the value of equality and may
eventually be ineffective and counter-productive for targeted people.
Considering the international trend in human rights law towards the
recognition of the full spectrum of human rights irrespective of one’s sexual
orientation or gender identity, this article posits the need for a significant
change in the EU external approach in this field.

1. Introduction
After adopting long-term strategies in the field of Roma integration, discrimination on the
basis of disability, and gender equality, the European Parliament (EP) has called for a Road
Map against homophobia and discrimination on grounds of sexual orientation2 and gender
identity3 (SOGI) in 2014.4 It is aimed to mainstream the protection of the rights of LGBTI
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(Lesbian, Gay, Bisexual, Transsexual and Intersex) persons in every field of action of the
European Union (hereinafter EU). Among other things, the Road Map invites the
Commission to continue “its current monitoring of issues relating to sexual orientation and
gender identity in accession countries” and all relevant EU institutions to promote and
protect “the enjoyment of all human rights by LGBTI persons and to maintain a unified
position when responding to violations of these rights”.5
But what are the “issues” linked to these grounds of discrimination? It is true that, internally,
the EU cannot take action in every aspect of life of LGBTI people. Consequently, accession
countries are called to adopt only specific measures, while an even more restrictive attitude
seems to emerge from the relations with other third countries. This approach seems in
contrast with developments in its normative framework as well as in the case law of the
Court of Justice of the European Union (hereinafter CJEU), which nowadays have allowed
the Union to embrace a broader concept of human rights protection in relation to sexual
minorities.6 Considering that these developments put a greater emphasis on equality rather
than non-discrimination,7 is the EU ready to adopt a (more) substantive approach towards
sexual minorities in the accession process? And what about its wider external action?
This exercise entails at least two questions: i) how fundamental are the rights of LGBTI
people for the EU? ii) are accession or third countries willing to be involved in such a
dialogue? In the following sections, I will address these questions considering, on the one
hand, the international trend in human rights law towards the recognition of the full
spectrum of human rights to people irrespective of their sexual orientation or gender
identity (SOGI) and, on the other hand, the relationships between the EU and non-EU
countries. In light of the post-Lisbon constitutional framework, which empowers and even
obliges the EU to promote human rights actively in its wide external action (Article 3.5 of
the Treaty on the European Union), I will verify: i) the dominant approach in the specific
context of the accession process when LGBTI issues are addressed as goals to be achieved;
ii) the role of SOGI with specific reference to African countries, where being homosexual
or transgender is often still a crime. I will conclude by identifying the risks – if any –
associated to a model that spreads the idea of tolerance rather than equality and questioning
the need for a significant change first in the EU in order to be taken seriously in this field.

2. Defending the rights of sexual minorities within the European Union
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It may be said that, in the international context, the European Union has the leadership in
the field of protection against discrimination on the grounds of sexual orientation and
gender identity. Although it was not born with the aim of protecting the rights of the socalled vulnerable groups,8 the first international binding instrument that takes into account
sexual orientation discrimination was offered by the EU thanks to the 1997 Treaty of
Amsterdam amending the Treaties establishing the European Communities. 9 The Treaty
introduced a new Article 13 that enabled the Council to take appropriate action to combat
discrimination based on various grounds, including sexual orientation.
In 2000, exercising this new power, the Council adopted Directive 2000/78 establishing a
general framework for equal treatment in employment and occupation. 10 This Directive
provides for specific rules to ensure that nobody may be discriminated against in the field of
employment and occupation because, amongst other grounds, of his/her sexual orientation.
With this aim, it: i) defines the concept of discrimination, including direct and indirect,
harassment and any instruction to discriminate, and ii) elaborates mechanisms to ensure
effective remedies for the victims of such discrimination. It is clear that Directive 2000/78
applies only when all the conditions required by these definitions are satisfied.
Two specific aspects deserve to be addressed. First, the scope of applicability of the
Directive is strictly limited to employment and occupation. Therefore, the prohibition of
non-discrimination does not involve other fields falling within EU competence. In particular,
the gap between the protection offered to sexual orientation (as well as to the other grounds
covered by Directive 2000/78, i.e. disability, religion or belief, age) and the general
framework provided for ethnic and racial discrimination has been denounced several
times. 11 Although the latter covers, in addition to employment and occupation, also the
fields of social protection, including social security and healthcare, education and access to
and supply of goods and services which are available to the public, including housing, the
call for an alignment aimed to fill the remaining gaps in protection remains unanswered.
The proposal for a new Directive – advanced in 2008 – establishing a framework for a
uniform minimum level of protection both in relation to all grounds and to several fields of
competence of the EU has faced the opposition of EU member States and has not been
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adopted yet. 12 Second, and perhaps more important, the Directive is inspired by a strict
logic of non-discrimination, i.e. of treating likes alike, which leads to a reactive approach to
discrimination and forgets to address equality in a substantive way. While the Directive
does not call for the adoption of positive actions, it states that the principle of equal
treatment “shall not prevent any Member State from maintaining or adopting specific
measures to prevent or compensate for disadvantages linked to any of the grounds”. This
wording may give the impression that positive action constitutes an exemption from the
principle of equality, rather than one of its expressions. As already stated elsewhere, this
risks undermining legal clarity in the context of equality law and may hamper the adoption
of a preventive approach to discrimination through genuinely positive actions.13
Coming to gender identity, this ground is not covered specifically by non-discrimination
Directives. However, thanks to the interpretation given by the CJEU to the notion of sex,
gender identity is covered in part by the protection offered by the Directives establishing
frameworks against discrimination on the grounds of sex. 14 In particular, Directive
2006/54/EC on the implementation of the principle of equal opportunities and equal
treatment of men and women in matters of employment and occupation and Council
Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment
between women and men in the access to and supply of goods and services apply to
discrimination for reasons of the gender reassignment of a person. Thus, in relation to (a
restrictive notion of) gender identity, the fields covered are employment and occupation,
social security and access to goods and services. Yet, nothing can be asserted in relation to
intersex persons, who are, at the moment, invisible for EU law. However, it is worth noting
that, in the above mentioned Road map, the European Parliament called on the Commission
to elaborate guidelines specifying that both transgender and intersex persons are covered
under “sex”.15
Briefly, within the EU the current protection against discrimination varies by ground and by
area and does not address substantive equality to any significant extent. However, two
significant developments should be taken into account before looking at the way the EU
promotes the rights of LGBTI people in accession processes and in external relationships.
They may be very useful to overcome the pitfalls that may arise in this field of the EU
action. The first is related to the entry into force of the Treaty of Lisbon and the influence of
the system of the European Convention on Human Rights. The second is linked to the case
law of the CJEU.
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3. The Lisbon Treaty and the influence of the system of the European Convention on
Human Rights
With the entering into force of the Treaty of Lisbon, it seems that the focus on equality as a
value has been reinforced. First, Article 2 was introduced in the TEU, stating that the Union
is founded on values of respect for human dignity, freedom, democracy, equality, the rule of
law and respect for human rights, including the rights of persons belonging to minorities. In
addition, according to Article 3 TEU, the EU shall combat social exclusion and
discrimination as well as promote social justice. Article 21 of the same Treaty acquires a
particular importance. It contains a general provision stating that the Union's action on the
international scene should be guided by the principles that have inspired its own creation,
development and enlargement, including the universality and indivisibility of human rights
and fundamental freedoms, respect for human dignity, the principles of equality and
solidarity.
Interpreted systematically, these Articles should provide a direction for every EU action,
including external policies, especially when minorities are at stake. While it refers to the
indivisibility of human rights, and not only to specific fields of protection, the idea of
equality as human dignity invades the scene pointing out the need to respect and promote
the rights of every person for his/her value as human being, irrespective of any personal
characteristics. If we consider that the new Article 10 of the Treaty on the Functioning of
the European Union (hereinafter TFEU) calls on the Union to combat discrimination based
on sex and sexual orientation, among other grounds, in defining and implementing its
policies and activities, the new path for equality should be taken seriously into account
when EU policies and activities affect sexual minorities.
The Lisbon Treaty goes further still. It attributes to the Charter of Fundamental Rights of
the European Union (hereinafter ‘the Charter’) the same legal value as the Treaties. In
relation to sexual minorities, the Charter is the first binding instrument to contain an explicit
prohibition of discrimination on grounds of sexual orientation, in its Article 21. Moreover,
the focus on equality and dignity is particularly strong if we consider that the Charter opens
with a defence of human dignity that must be respected and protected (Article 1).16 Taking
into account the wording used to define some specific rights, we may definitely see how this
idea of equality and dignity has been mainstreamed in the Charter. Therefore, when the
authors of the Charter elaborated the right to marry avoiding the reference to the union of a
man and a woman, they clearly had in mind a notion of marriage that is inclusive of sexual
minorities, although it does not provide for an obligation on Member States to introduce
same sex-marriage.
16
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More importantly, the Charter should be read in light of the European Convention on
Human Rights (ECHR), as interpreted by the ECtHR.17 More generally, fundamental rights
as guaranteed by the ECHR constitute general principles in EU law (Article 6 TEU). The
engagement with the protection of the rights of LGBTI people should therefore take into
account the developments occurred in the system set up within the Council of Europe. It is
positive that the ECtHR has recognised in LGBT persons a group that has special needs
requiring a proactive role by European States, both EU member States and candidate
countries that are at the same time Members of the Council of Europe and bound by the
ECHR. In particular, relying on the principle of non-discrimination as affirmed in Article 14
ECHR,18 the ECtHR has the occasion to condemn discriminatory treatment against LGBT
people in a series of fields such as: decriminalisation of homosexuality, 19 detention, 20
employment, 21 adoption, 22 parental authority. 23 But it has also addressed the questions
around the affective dimension of one’s sexual orientation or gender identity.24 By stating
that “same-sex couples are just as capable as different-sex couples of entering into stable
committed relationships”, the Court was able to apply the right to family life to committed
same-sex couples25 as well and, finally, to derive from it the obligation for States parties to
set up an alternative way of legal recognition of their union in the absence of marriage
equality.26 This has led to a reinforced protection against discriminatory treatment on the
grounds of a couple’s sexual orientation in a range of contexts: the denial of social
protection 27 and succession to a tenancy, 28 the refusal of step parent adoption, 29 the
prohibition of being legally recognised through a civil union30.
If we consider that the ECtHR has also condemned restrictions on the freedoms of assembly
and association31 but upheld restrictions on the freedoms of expression and conscience32 in
order to defend the rights of LGBT people, we may conclude that the full spectrum of
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human rights is applicable to LGBT(I) people33 and should be enjoyed without any form of
discrimination based on gender identity or sexual orientation. The rationale on which this
case law is based is clear: a predisposed bias on the part of a heterosexual majority against a
homosexual minority cannot in itself be considered by the Court to amount to sufficient
justification for the differential treatment any more than similar negative attitudes towards
those of a different race, origin or colour may do. The focus on the discriminatory past
suffered by the LGBT group and the need for a proactive role in terms of an antistereotyping approach by public authorities has gradually emerged and moved the scene
from a strict non-discriminatory model to a substantive equality approach.

4. Towards an equality approach within the European Union?
More recently, this move towards a less strict non-discriminatory approach seems to
characterise also the CJEU in the field of non-discrimination on grounds of sexual
orientation. 34 After having taken equality seriously when gender reassignment was at
stake,35 the Court has interpreted the anti-discrimination Directive 2000/78 as to include
protection i) against obstacles in the access to employment for a homosexual person36 and ii)
of the right for a same-sex partner to receive the same treatment reserved to heterosexual
partners/spouses in the field of application of the directive.37
In the first case, the Court had to address the issue submitted to national courts by a
Romanian association against the national equality body related to the statements expressed
against homosexual football players by the former owner of a football club which led the
latter to not hire a supposedly homosexual player. Although there was not a clear victim of
discrimination, the CJEU affirmed that a homophobic recruitment policy is prohibited by
the Directive also because of the perception of such statements by the public or social
groups concerned.38 This conclusion comes even more unexpected if we consider that the
author of the statement in question - “there’s no room for gays in my family and [FC Steaua
– the football club] is my family” - was not formally in a position to decide who was to be
hired in the team. In sum, it is evident that the Court adopted an anti-stereotyping approach
that aims to combat social prejudices instead of the application of a “treating like alike” test,
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similarly to what it has already done for other grounds of discrimination such as ethnic
origin39.
In the second case, the CJEU also seems to have looked at equality in relation to the
treatment reserved to same sex couples in a Member State where such couples could not
satisfy the requirements for accessing a social benefit due to their impossibility to marry.
More specifically, Mr Hay accused his employer of discrimination because of the latter’s
refusal to award him days of special leave and a bonus following the entering into a civil
solidarity pact (PACS) by Mr Hay. These benefits were granted only to employees who
married and, being impossible for homosexual persons to get married, such advantages
could be enjoyed only by heterosexual staff. The Court found that such treatment
constituted a direct discrimination prohibited by Directive 2000/78 in light of the need to
compare the situations lived by the applicant and his heterosexual colleagues in a specific
and concrete manner relate to the benefit in question, and not in a global and abstract
manner (spouse v. civil partner). In this assessment, it is relevant to take into account the
purpose and the conditions for granting the benefit at issue: the leave and the bonus were
given to staff when, in the context of the life together with their partner, they commit to
providing material aid and assistance to each other. The same is true for homosexual
couples who conclude a PACS in order to organise their life together such as heterosexual
couples do with marriage. It is not significant that heterosexual couples entering into a
PACS cannot benefit in the same way of such advantages, because they may choose to
marry or not. This choice being impossible for LGB people at that moment in France, the
denial of the same benefits reserved to different sex couples was certainly discriminatory on
grounds of sexual orientation. Again, the Court focused the attention on the effects of the
treatment and refused the application of a strict non-discriminatory approach, thus granting
sexual minorities substantially the same protection heterosexuals have at domestic level.
Although the rationale underlying this case law is different from the one adopted by the
ECtHR, we may find a European trend towards developing inclusive standards of protection
for sexual minorities, also when same sex couples are at stake, in the light of their right to
respect for family life.

5. Defending the rights of sexual minorities through the accession process
Is this kind of approach based on equality reflected in the process that leads candidate
countries to join the EU when the issue of sexual minorities is debated? Or does the EU
limit its action to the traditional and strictly non-discriminatory model that emerges from
EU secondary legislation?
It is well known that, according to the Copenhagen criteria,40 countries wishing to join the
EU need to have stable institutions guaranteeing respect for and protection of minorities
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while implementing human rights law. Significantly, in line with the international trend in
human rights law, these criteria are applied as to include also the respect, the protection and
the fulfillment of sexual minorities’ rights. It is evident from the EU Commission’s special
attention to the situation of lesbian, gay, bisexual and transgender people in the accession
countries’ annual reports, within the fundamental rights section.
In general, the Commission has asked all the accession countries of the Western Balkans
and Turkey for more robust measures to protect “vulnerable groups from discrimination, in
particular on the ground of sexual orientation”. 41 Specifically, it has addressed the
following issues: hate crimes and hate speech; training of law enforcement, ombudsman
institutions, judges and media professionals; education; freedom of assembly and
expression; and protection of human rights activists. More generally, the Commission has
recommended those countries to take measures to “counter stereotypes and misinformation”,
being aware that “religious or cultural values cannot be invoked to justify any form of
discrimination” (emphasis added). Considering the declared continued commitment to the
principle of “fundamentals first”, that calls on the Commission to continue to focus efforts
on the rule of law and fundamental rights among others,42 attention to discrimination based
on SOGI remains a hot topic. Hence, although the Commission seems to refer in abstracto
to every kind of discrimination, only serious breaches of human rights law are adequately
monitored and, significantly, within them no room is left for those issues related to the
enjoyment of the right to family life.
Having regard to the developments in Macedonia, Montenegro, Serbia, and Turkey, this
limited approach emerges clearly from the last available progress reports.
For instance, in dealing with Macedonia, the Commission stressed on the level of
intolerance towards LGBTI people, showed by the physical attacks occurred in the country
and favoured by the persistence of homophobic media content. Not only the Commission
asked for a full investigation in case of violence, but it called on public officials and media
professionals to take greater responsibility in combating intolerance and ignorance, among
others, through public condemnations. In dealing specifically with gender identity issues, it
stressed that no proper gender reassignment treatment is still available.43
In Montenegro a positive development was reported in relation to the adoption of a strategy
on LGBTI people, but violence during the Pride parade made it clear that a high level of
homophobia persists.44 It is worth noting that, among other aims, the strategy includes the
introduction of an aggravating circumstance for criminal offences perpetrated in light of
40
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victims’ sexual orientation or gender identity and the carrying out of a study on the model
of partnerships adopted abroad to understand what kind of system is more suitable for
Montenegro’s society.45
In relation to Serbia, the Commission welcomed the first ruling on discrimination at work,
but also denounced the lack of political support for LGBTI people, as demonstrated by the
ban imposed on the Pride parade for security reasons, and the passive response of police to
attacks against LGBTI people. Interestingly, the Commission referred also to the lack of
procedures for legal gender recognition, even in cases of gender reassignment, and to
discriminatory content in school textbooks, which “need” to be revised.46
Finally, as for Turkey, the Commission still requires substantial efforts to effectively protect
this vulnerable group, considering that several murders are still motivated by the victims’
sexual orientation and gender identity. While it is true that pride parades were allowed and
the right to assembly was respected in some occasions, hate attacks and hate speech against
homosexuals increased. Moreover, the Commission noticed no progress on a
comprehensive anti-discrimination legislation and on hate crimes. Interestingly, the lack of
positive developments in the Army, where homosexuality and trans-sexuality are still
considered illnesses, was also raised.47
If we exclude the reference to Montenegro’s attempt to discuss the introduction of a
partnership for same-sex couples, the issue of family life is totally disregarded. If we add
that, in the 2016’s report, the Commission claimed that problems with enforcement remain
also when legislation has been adopted in this limited sphere of rights, a number of doubts
arise on the effectiveness of the accession process to realise its declared aims, at least in the
sphere of human rights and SOGI. In sum, from this analysis it is clear that, apart from
referring to Intersex people which are not considered at all within the current EU legislation,
the Commission has pursued a limited scope when addressing the protection of minorities in
the context of accession. The same seems true for the relations with third countries beyond
the accession process.

6. Beyond accession: the Council’s and EP’s actions
If taken as a whole, the EU approach in relation to SOGI issues may be investigated at least
through the activity of the Council and the EP in the field of external relations. Significantly,
from their intervention towards LGBTI minorities some peculiarities seem to emerge.
As for the Council, in its Guidelines to promote and protect the enjoyment of all human
rights by LGBTI persons adopted during the Foreign Affairs meeting in June 2013 it
focused only on very specific rights. Similarly to the above Commission’s attitude, the
Council included in the Guidelines a checklist on human rights standards related to
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criminalisation, homophobic and transphobic violence, human rights defenders and the
promotion of the right to equality and non-discrimination, often recalled specifically in
connection to the work place, the health sector and education.48 Considering that the text is
aimed at guiding officials of EU institutions and EU Member States in contact with third
countries and with international and civil society organisations, and that the text’s main tool
of promotion is represented by political dialogue, only these specific issues need to be
raised within EU institutions’ and EU Member States’ relevant activity. This ‘limited’
approach may seem surprising if compared with the declared reason for the Council’s
intervention in the field, i.e. the fact that LGBTI people have the same rights as all other
individuals and “no new human rights are created for them”.
Interestingly, the Council also expressed the need to strengthen the EU intervention in
international forums in this field. This position was supported also by the EP that called for
a stronger EU role at the United Nations for the promotion and the protection of LGBTI
rights. 49 However, if we consider the content of the first UN Human Rights Council’s
resolution on non-discrimination based on SOGI supported by the EU,50 again the rhetoric
of protecting all human rights ends up corresponding to a limited catalogue of rights.
A similar approach dominated the dialogue with the African continent. The EU attempted to
foster non-discrimination on SOGI in the enjoyment of economic, social and cultural rights
and civil and political rights through the Joint Africa-Europe strategy during the fourth EUAfrica Summit. 51 However, they eventually agreed to avoid any references to SOGI
minorities in the final Roadmap 2014-2017. Considering that the African Commission on
Human and Peoples’ Rights has now adopted its first resolution on the protection against
violence and other human rights violations against persons on grounds of their real or
imputed sexual orientation or gender identity,52 a more active role by EU institutions within
the Africa-EU Partnership might be more than welcomed to stress inter alia the need for its
enforcement.
If the reason for this emerging European ambiguous approach seems also to depend on the
counterparts’ opposition to discuss openly SOGI issues, avoiding these topics or limiting
their scope to please third actors may be counterproductive for LGBTI minorities
themselves. Not only does this attitude appear in sharp contrast with the general equality
rationale that should inform the obligation to consider SOGI in EU external action. It may
also risk perpetrating stereotypes and subtle kinds of discrimination by indirectly
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legitimating the idea that SOGI issues are sensitive ‘domestic’ topics and/or that LGBTI
people may be excluded from the enjoyment of some human rights. A clear example is the
right to respect for family life, which is as fundamental as the prohibition of torture or
freedoms of assembly and association already considered by EU institutions in their
relations with third actors.
A more radical change seems to be promoted by the European Parliament in relation to the
future agreement replacing the Cotonou Agreement.53 According to the EP, not only should
the revision process include an explicit mention of non-discrimination on grounds of sexual
orientation or gender identity. In light of legislation criminalising homosexuality in some
African, Caribbean and Pacific countries (ACP), the future Agreement should reinforce also
the principle of non-negotiable human rights clauses as well as sanctions for failing to
respect such clauses.54
This move might be fundamental for clarifying human rights issues at stake. In fact, while
the ACP-EU Joint Parliamentary Assembly has increasingly reinforced its activity on the
promotion of human rights within the joint dialogue on “political issues of mutual concern
or of general significance”, the current reference to “discrimination of any kind” (Art. 8.4)
as a common issue of concern is clearly interpreted by the two sides of the Agreement in
different ways. The reaction to the EP’s attempts to condemn two ACP countries (Uganda
and Nigeria) for adopting legislation further criminalising homosexuality is instructive.
While for this EU institution it was a human rights issue, including in its discriminatory
dimension, for the ACP countries it was only a question of morality to be ruled according to
each country’s sovereignty. Not only did these countries recall their “people will and
traditions” in line with their approach within the UN.55 They have also called the EU to
desist from linking sexual orientation and homosexuality to development aid and
cooperation.56
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While this example also sheds light on the difficulty of promoting sexual minorities’
protection through the European Parliament’s own external diplomacy,57 the EP’s attempt to
include expressly SOGI in the post 2020 Cotonou Agreement is aimed to set a “common
ground of understanding” on how to apply the human rights clause when LGBT people are
involved. 58 Having also regard to the need to respect the Charter’s rights in external
relations,59 the European Parliament may set a positive precedent for all subsequent EU
agreements.60 Although the non-execution clause61 would be probably limited to the most
serious human rights violations against LGBT people and will be not related to the full
spectrum of human rights, once adopted it will set the pace for future developments in the
field. It also will support the EU efforts in political dialogue with third countries, as well as
the EU position in the framework of formal and informal international human rights
forums.62

7. An empty “vessel”? The risk of promoting a non-discriminatory model in the
framework of the EU external action
From our analysis, two different (even contradictory) trends may be identified. On one hand,
the EU is increasingly willing to defend the rights of LGBTI group in the accession process
and, more generally, within the framework of its external action. On the other hand, in
opposition to other fields of human rights protection, the European institutions have to face
increasing resistance by EU Member States in the adoption of new anti-discrimination
Directives aimed to deepen the protection of any treatment based on SOGI within the EU
itself.
The EP’s 2014 proposal for a Roadmap calls for an alignment in protection across all
grounds of discrimination. It further remembers that not only violence against LGBTI
people needs to be addressed, but the full catalogue of human rights must be guaranteed.
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legal framework does not guarantee that the EU will enforce the human rights clause to protect sexual
minorities. However, this aspect would be probably more related to the commitment of the EU as a global
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This aspect seems to be neglected, perhaps purposefully, in the framework of external
policy, probably in light of the lack of a consensus among the EU Member States in relation
to certain rights involving same-sex couples and despite the role granted to the Union as an
international independent actor from its Member States.
Indeed, when it comes to its external dimension, the EU action could be inspired by the
“European” values and by the Charter’s content. While there have been developments in its
system of protection, as explored in relation to the CJEU’s case-law, and those may be
relevant as a starting point, political divisions between Member States in relation to
minority rights prevent the emergence of a reasonable guidance. This calls into question
EU’s “own” values, as expressed in Article 2 TEU, so this norm must be the permanent
guide for EU’s external action. It is no coincidence that Article 49 TEU states that “any
European State which respects the values referred to in Article 2 and is committed to
promoting them may apply to become a member of the Union”. This is even more true in
light of the difficulty faced by LGBTI people in having all the spectrum of human rights
recognised worldwide.63
At the same time, a change within (some) EU Member States may facilitate the EU
approach towards accession and third countries in the near future, including the necessity to
add a reference to SOGI in EU agreements. This would reflect a consistent application of
human rights clauses, and grant full credibility to the EU external action in this field. Most
importantly, it may lead the EU to go beyond the mentioned limited approach to sexual
minorities’ human rights, thus avoiding that its pressure on the protection of LGBTI people
and the need for a proactive role by public authorities in third countries would be focused
on few core rights rather than on the realisation of their full equality.
In fact, the current danger is that the EU may spread the idea that a kind of “half-protection”
is legitimate, i.e. protection maybe offered against arbitrary violence, homophobic and
transphobic speech, restrictions on freedoms of assembly and association, but there may be
a lack of guarantees when the right to respect for family life is involved. This approach
ignores LGBTI people’s needs and does not take into account the developments occurred
with the entry into force of the Lisbon Treaty, including the value acquired by the Charter
of Fundamental Rights, and the progress made by the case law of the CJEU and the ECtHR.
To say it differently, the EU risks supporting the idea that SOGI are sensitive issues, which
belong to the sphere of morality, cultural sensitiveness and traditions.
If we imagine the EU external action towards sexual minorities as a vessel, it needs to be
filled not only with the acquis communautaire but also with the emerging equality model of
protection. Together with a coherent internal policy, this approach appears to be the only
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way for granting what the EU has put on paper, i.e., the need for effective protection of the
people concerned worldwide, in line with a systematic interpretation of international and
European human rights law. Opponents may assert that accession countries, as well as other
third States, are not ready for such a change in sexual minorities issues. Maybe they are
right.64 Nevertheless, the risk of seeing the EU external action as an “empty vessel” or, in
the best case, a “half-empty vessel” can seriously undermine the EU’s credibility and is
hardly justified.
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